of his complaint, MSHA determined that a violation of section
105(c) had not occurred, and notified Mr. Cox of this finding
by letter dated November 7, 1985. Mr. Cox then filed his
pro se complaint with this Commission on December 6, 1985.
The matter was assigned to former Judge Joseph Kennedy for
adjudication, but was subsequently reassigned to me upon
Judge Kennedy's retirement.

The respondent filed a timely answer to the complaint ^
and denied that it discriminated against Mr. Cox in violation
of section 105(c) of the Act. As an affirmative defense, the
respondent asserted that Mr. Cox was discharged for insubordi-
nation, and in support of its defense asserted that in a deci-
sion of the West Virginia Department of Employment Security/
dated May 29, 1985, in connection with Mr. Cox's application
for unemployment benefits, Mr. Cox reportedly stated that the
reason he was fired was for unsatisfactory service, and not
because of his alleged complaints about unsafe mine practices.
In a subsequently filed pleading in response to a pretrial
order issued by Judge Kennedy, the respondent asserted that
Mr. Cox was discharged for unsatisfactory service after mak-
ing certain threats to the respondent's President Carson
Jackson during a telephone conversation of May 11, 1985, and
to one Neal Pleasants, Jr., Senior Vice-president for Brooks
Run Coal Company, during a second telephone conversation that
same day. The alleged threats concerned Mr. Cox's purported
assertions that he would call the "Labor Board" and "union"
in to stop the men from working at the mine and that he would
shut the mine down.

A hearing was held in Charleston, West Virginia, on
October 28-29, 1986, and the parties appeared and participated
fully therein.  The parties filed posthearing briefs, and the
arguments presented have been fully considered in the course
of my adjudication of this matter.

Issue

The critical issue in this  case is whether Mr.  Cox's
termination by the respondent was prompted in any way by his
engaging in protected activity,  or whether  it was  the  result
of unsatisfactory services or other legitimate reasons as
claimed by the respondent.    Additional  issues raised by the
parties are identified and disposed of in  the course of this
decision.
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